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Before Cissel, Walters and Bucher, Adm nistrative
Trademar k Judges.

Opi nion by Walters, Adm nistrative Trademark Judge:

Jugos Del Valle, S.A de C. V. has filed a trademark
application to register the mark shown bel ow, which is
lined for the color red, on the Principal Register for
“beers, mneral and aerated waters and ot her non-
al coholic drinks, nanely, non-al coholic beer, non-
al coholic malt cool ers, non-al coholic punch, fruit
flavored soft drinks, fruit flavored drinks, soft drinks,

sports drinks; fruit drinks and fruit juices;
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concentrates, syrups, or powders used in the preparation

of soft drinks.”?

.

The TradenarKk Exanfning Attorney has issued a final
refusal to register under Sections 1, 2 and 45 of the
Trademark Act, 15 U. S.C. 1051, 1052 and 1127, on the
ground that applicant’s design is nerely a background
border design that neither identifies and distinguishes
t he goods of applicant fromthose of others nor indicates
t heir source.

Applicant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing

was not requested. We affirmthe refusal to register.

! Serial No. 75/210,356, in International Cass 32, filed Decenber 9,
1996, based on an allegation of a bona fide intention to use the mark in
commerce. The mark was published for opposition on August 5, 1997; and
a notice of allowance issued on Cctober 28, 1997. On April 24, 1998,
applicant filed its specimens and statenent of use, alleging first use
as of Novenber 22, 1992, and use in comerce as of April 23, 1996.
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Applicant’s design appears as follows on the
speci mens of record, which are photographs of applicant’s

can in which at |east sone of its goods are packaged:

The Exam ning Attorney contends that applicant’s
design is not inherently distinctive and applicant has
not denonstrated that it has acquired distinctiveness as
a trademark; that it is nerely a background design that
is not so uncommon or unusual that it forns a commerci al
i npressi on separate and apart fromthe stylized wording
“Jugos Del Valle” on the specinens of record; and that it
is “only a common carrier design frequently enployed in

the food and beverage industry to enphasize a word mark.”?

2 1n the final office action, the Exami ning Attorney then of record
characterized the design as a rectangle and subnmitted copies of third-
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Applicant contends that its design is inherently
distinctive; that “it is a unique conbination of
di stinctive shapes and col ors which may not be descri bed
adequately in words, but is clearly not a sinple
geonetric shape”; that “its design is not comonly
enpl oyed as a background device in Applicant’s product
field”; and that, as used on the specinmens of record, it
is not nerely a background design for the word VALLE.?®
Qur determ nation of whether the design functions as
a trademark to identify and distinguish the source of the
goods is a factual one based upon our consideration of
the mark as it appears on the specinens of record.
Consi dering the speci men phot ograph of the pineapple
juice can shown above, we agree with applicant that its
design is a polygon that is not a sinple rectangle.
However, in choosing words to describe it, we nust
conclude that it is nore rectangular than not. The two

non-paral l el sides are not straight lines; rather they

party registrations of various rectangular marks for various food itens,
i ssued under Section 2(f) of the Trademark Act, in support of her
contention that rectangular marks for food itens are not inherently
distinctive. Not only do we find this evidence insufficient support for
t he Exami ning Attorney’s contention, but we find it unnecessary and

i nappropriate to reach this conclusion which, essentially, anpunts to a
per se rule regarding rectangular marks in the food industry.

3 Both the Examining Attorney and applicant submitted copies of third
party registrations with their briefs, and neither objected to the

subm ssions of the other. Thus, we have considered these subm ssions to
be part of the record in this appeal
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are mrror inmages that open outward, creating a banner or
bracket effect. The can is principally colored red, the

design is red and separated fromthe overall color of the
can by a thin white line, and the witing within the

pol ygon is al so red.

VWil e applicant correctly states that its can | ayout
may feature nore that one mark, in this case we find that
the design is not inherently distinctive. Rather, it
nmerely serves to highlight the word VALLE that appears
prom nently on the can. W do not conclude that this
design is such a conmon shape that it is incapable of
serving as a trademark — that is not the question before
us. Thus, this finding does not preclude applicant from
maki ng an appropriate showi ng, in another application,
that its design has acquired distinctiveness as a source
identifier in connection with applicant’s goods.

Deci sion: The refusal under Sections 1, 2 and 45 of
the Act on the ground that the design is not inherently

distinctive is affirned.

R. F. Cissel

C. E. Walters
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D. E. Bucher
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board



